11,  The driller was still drilling holes in the right crosscut of
room 5 when Smith began loading the explosives in the left crosscut of room
4,  The,driller and blaster were then working on the opposite sides of the
same wall.                                                                -

12,  While the driller was drilling the last hole in the right cross-
cut of room 5, the drill intersected a charged hole in the left crosscut of
room 4, resulting in an explosion which fatally injured Smith.

13,   According to FMC drilling procedures, " ... the drill operator
must make sure of the location to be drilled to insure that he will not
drill into places that are already tamped or being tamped with ex-
plosives."

ISSUES

Was   there  a violation of   30 C.F.R.   57.6-107  on June   10,   1980,   and,   if
so,   what   is   the   appropriate   penalty?

DISCUSSION

Smith   failed   to   follow FMC procedures   in   that he   did   not   finish
preparing   the   face  of  room 4   for blasting  before  he  moved  on  to   the   left
crosscut.     Smith's   supervisor   told him  a  short   time  before  the  accident   to
check  in  room 5   to make   sure   the driller   was   finished  before he  charged   the
left   crosscut  of  room 4.     It   was  also   the  duty  of  the   driller   to  ensure
that   he   would  not   drill   into'places   that   were   "already  tamped  or  being
tamped with explosives."    These  acts  or omissions  caused   the  drill  to
intersect   the  previously  drilled  and   charged  hole.

FMG   argues   that   there was   no violation  of   the  cited  regulation  because
drilling  was   not   occurring where  there   was   a  danger   of   intersecting   a
charged  hole,   and  that   the only reason a charged hole was   intersected  was
due   to   the  negligence   of  Smith.     In  other  words,   the   standard merely
prohibits   an operator   from drilling   in   an  area  where   there  is   a  reason   to
know that   there   is   a possibility or   a danger   of   intersecting  a charged
hole.     Since  there was   no  reason  for  FMC or   the  driller   to know  that   Smith
would  not  be   following   the  prescribed   procedures,   there  was  no  reason   to
believe   that   the  driller  would   intersect   a  charged  hole.

This   argument   overlooks   the   fact   that   the  driller   also  did  not   comply
with FMC's  own drill  operator   requirements.     According   to  one  rule,   the
drill  operator must   ensure  that  he will   not   drill   into   places   that   are
already   tamped  or  being   tamped  with   explosives.     The  drill  operator   failed
to  do   this.

There  was   danger  of   intersecting   a  charged  hole  because  both   the 'drill
operator   and blaster  were  working   in   adjacent   rooms.     This  condition   alone
created   the  danger,   and,   thus   required   that   steps  be   taken  to ensure   that
the   drill  did not   intersect   a   charged  hole.     The  evidence   shows   that

379 assignment   as   a  ground   for
